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Orientalist's developed a vast literature on Islam, Prophet of Islam and about
Islamic Sciences. They have also contributed a lot in the field of Islamic Law,
its Origin, foundations and early development. According to their findings,
Islamic law does not contain Quranic foundations. They also claimed that legal
material in the Quran is not enough to establish a legal system. According to
Muslim Scholarship Quran is the fundamental and major source of Islamic
Law. In this article findings and viewpoint of the Orientalist's is being
critically analyzed.
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"In the Islamic Perspective, Divine Law is to be

implemented to regulate society and the actions of

its members rather than society dictating what laws

should be. The Injunctions of Divine law are

Permanent, But the principles can also be applied to

new circumstances as they arise. But the basic

Thesis is one of Trying to make the human order
conform to divine norm, not vice- versa."®
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"The primary source of Islamic legislation is the

Quran. The Sunnah explains and elaborates the
Quran. While undoubtedly constitutes also an
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independent source, It is closely linked with and is
secondary to the Quran. Qiyas is the systematic
form of Ra'y (considered individual opinion) And is
based on the Quran and the Sunnah. Personal
opinion results in Ijma when it receives the
universal acceptance of community. In a word, the
Quran, The sunnah, Qiyas, and Ijma are interlinked;
The same spirit pervades the sources for which the
final Authority is the Quran." @
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"The subject matter of Islamic law is
overwhelmingly Quranic in its formulation"®
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"Many Islamicists sought to subject Islam's primary

sources to the same methods that were applied to
the Bible."®
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"The Muwatta' of Malik Ibn Anas (D.179/795-6)
Which Sachau did not mention and with which he
was probably not yet familiar," "
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"The Quran could not by Itself serve as a code, or
even as a basis of legislation.” ©
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"It is clear that the legislation of the Quran is

imperfect, and fails to deal with numerous subjects
on which rules are required.” ©
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"The arab Prophet's message was an eclectic
composite of religious ideas and regulations. The
ideas were suggested to him by contacts, which has
stirred him deeply, with Jewish, Christian, and other
elements, and they seemed to him suited to awaken
an earnest religious mood among his fellow arabs
the regulations too were derived from foreign
sources, he recognized them as needed to institute
life according to the will of God. The thoughts that
so passionately roused him in his heart he
conceived to be a divine revelation of which he was
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to be the instrument. External impressions and
experiences confirmed this sincere conviction."
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"In the oldest period of the development of Islam

the authorities entrusted with the administration of

justice and the conduct of religious life had in most

cases to face back on the exercise of their own ra'y

owning to the scarcity of legislative material in the
Kur'an and the dearth of ancient precedents." ™
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"Muhammadan law did not derive directly from the

Quran but developed, as we saw, out of popular and
administrative practice under the umaiyads, and this
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practice often diverged from the intentions and even
the explicit wording of the Quran.

It is true that a number of legal rules, particulary in
family law and law of inheritance, not to mention
cult and ritual, were based on the Quran from the
beginning. But the present chapter will show that
apart from the most elementry rules norms derived
from the Quran were introduced in to muhammadan
law almost invariably at a secondary stage.*?
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"Schacht's study of the early development of legal
doctrines with in the community demonstrate that,
with very few exceptions, muslim jurisprudence
was not derived from the contents of the Quran." ¥
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"In legal thought, modern state law was seen as the
ideal, the wultimate goal of legal -evolution,.
historically, customary law-often identifed as
unwritten law (lex non scripta)- was charaterized as
oral, flexible, anonymous, old, primitive, folkish,
peasant-like, and rural, in contrast, the modern
european written law (lex scripta) was characterized
as fixed, of known authors), new, civilized, elite,
aristocratic, and urban.

Within this framework of European dominance,
Islamic law was studies in its indigenous contexts,
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in which it often mixed with the local cultures of
the African and Asian colonies." ¥
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"The Orientalists err in judging Islamic law on the
criterion of western concepts, where law is the creation
of human will, many a time, divorced from
transcedental moral order, where there are no limtis on
the legislative powers, resulting in the enslavement of
man by man. They forget that in Islam, legislation is
ever to remain within the confines ordained by the
divine will to which state and individuals are equally
bound and answerable." *%)

Gt UG S E L v F e 35 s

oLy Jﬂé._z:ytaug%;Jf}}mé Lu’]txuiﬁ"a (Human Will) M%&U!

A8 U e e A A b B K s USUT  Sol
«CL—(E!ZU.{M.’? sl dU uslerly

Aeld U e GUIL 267 el n o 42T

cﬁ-(}/ﬂ}g.@{;dr‘luﬁz.;&idi’)&&ud»ﬁtJuUl;;l;_(}//?gg;



(21),:2’“}3‘;—:,&1Ihfglf‘vluldﬂ/lﬁ;/w/#guf 3 ,2018 ¢l (w!

Tt 2 Pl s 7 st e K ES T e it & ol s e
:u}&quuj!

"Quranic legislation covers a good many questions
which generally form part of law, it does so in its
own peculiar fashion. Quranic legislation differs
from legal codes in form as well as in spirit and
purpose. Its basic motivation is religious and moral
rather than 'Legal’ in the narrow sense of the term.
Its primary aim is to lay down certain standards of
conduct that are intrinsicalle/ good and condusive to
the good pleasure of God." ¢
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"This moral-religious spirit of Quranic legislation,
inter alia, makes the scope of that legislation much
broader than that of secular laws. This not only
determind the form of Quranic legislation but has
also made it distinct form the typical legal codes of
rights and obligations. This is evident even from the
fact that no particular chapter of the Quran is
devoted, in the narrow sense of the term, to legal
subjects alone. On the contrary, the legal provisions
of the Quran are interspersed with verses of purely
dogmatic and ethical import. This peculiar form of
Quranic  legislation  further ~ emphasizes the
predominantly religious and ethical character of
Quranic legislation."??
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"The primary purpose of the Quran is to regulate

not the relationship of man with his fellows but his
relationship with his creator." ¢
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"The primary purpose of the Quran is to laydown a
way of life which regulates the relationship of man
with man and his relationship with God. The Quran
Gives directions for man's social life as well as for
his communion with his creator. The laws of
inheritance, ruling for marriage and divorce,
provisions for war and peace, punishments for theft,
adultory and homicide, are all meant for regulating
the ties of man with fellow beings." ¥
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"Medieval muslim jurists and modern scholars seem
to agree that the Quran contains some five hundred
verses with explicity legal content.” ¢
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"Only some eighty verses refer to legal topics and
even in these verses there are both gaps as well as
doubts as to wheter the legal injunction is
obligatory or permissive, as indeed wheter it is subjet
to public or to private sanctions."¢”
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"It amounts in all to some six hundred verses, and
vast mojority of these are concerned with the
religious duties and ritual practices of prayer,
fasting, and pilgrimage. No more than
approximately eighty verses deal with legal topics
in the strict sense of the term."®®
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"....In any case, if one condenses its (The Quran's)

subject matter to its mere content, under the five

main headings of preaching, polemics, stories,

allusions to the prophet's life, and legislation, one

will reach the conclusion that proportionately the

Quran does not contain less legal material than the

penta teuch, The torah, which is known in the

literature as "The law".G®
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