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 *

Exercise of one's rights or non-usage of them or execution of a
contract, sometimes, results in harming others. This situation is called
ta'assuf in Islamic law. An example of this is demolishing of one's own
wall that is supporting the neighbor's wall. Another example is
hoarding of goods at the time when people need them severely or
selling of grapes to the wine producer. Suspension of one's owned
means of production like land etc. and having no beneficial use of them
is also considered as ta'assuf which is prohibited in Islamic shari'ah.
The idea of ta'assuf is derived from the basic concept that each and
every directive of shari'ah is based upon the objective of human
welfare so human actions ought to be taken in this context. In case a
human action is apparently in accordance with shari'ah principles but
actually it is against the philosophy and objectives working behind the
shari'ah directive, that action would be considered as unlawful and
prohibited. In brief, ta'assuf is a kind of action which has an unlawful
motive or it is intended to harm others. The Anglo Saxon Law lacks the
concept of abuse of right or good intention in an explicit manner while
these concepts were provided in Islamic Law, in its detailed form, at
the advent of Islam. In the later centuries with the evolution of legal
thought, for which the Muslim laws were widely consulted, the concept
of "abuse of right" emerged in other legal thoughts with the different
names with the basic concept that the exercise of a right is unlawful if
its purpose is just to cause damage to another. T h i s  a r t i c l e  i s
targeted to highlight the concept of "abuse of right" ta'assuf in the
context of Islamic and Western legal thought.
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 1  

  




  

 2 
 3 




  
  

 4   : 
 

 :      5 


 6 





  











 

 







(Higher 
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   Values 

 7 
: 

 
 8 
  

 
 !  9 

  
 10  


 11  

!  : 



 


12 
  : 

 13 
  :   

 14 



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



 


 :





   15 

 


 16 
:

  1


 2

 


 3

 
 


 



 
 

  


 
  
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    
   



  Violation of Right 

 

:  17

 







   
  

 


 .







 

  

  
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 







 






 




 





  18 







 
  

  
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  


   
: 

 :  1

 
: 






 :  2


 19 




  
 :  3

  
 : 

 20 

 
 



  
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


 :  4





 21 






  




 22 
 :  5


 





  

 23   






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 24 










    

 



 
 







  




:   


  
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 25 



  

 

 26 





 




 
  






  
  



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





: 
   :  1





 :  2






 :


 3


  :  4


 : 5


 :  6





 :  7

   Abuse of Right 
  

  Anglo-Saxon  
 
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

  


 
 Louis Josserand 


 27 

  Josserand 


 Natural Rights 

Freedom  to  Freedom  of  speech 
   associate

 28  Relative  

 
   

 29 
: 




 30 
 Abuse of Right 

  Charter of Fundamental Rights of the EU 
Prohibition of  54 

:  Abuse of Rights
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


31 
  334  Portuguese Civil Code 1996 


 7 


  

: 

 


  32 
 




 




 "  Soviet Code 1923 


 Czechoslovak Civil Code 1964    33 
  34 

 "  226  German Civil Code 
     35"  
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12952  833 

:  




 36 



 37 
   Abuse of right  Common Law 

Tort 

 Joseph Perillo 

 Laws

 

Nuisance, Duress, Good faith, Economic waste, Public 
policy, Misuse of copyright and patent  rights, Lake of business

(38 )  purpose in tax law, Extortion






 39 





  Abuse of right 
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
  







Judici al  rev iew,  Reasonableness, 



 Legitimate expectation, Abuse of rights 

 
  : qui suo iure utitur neminem laedit 
   





  

  
 40  

  




  


 
 
 


 41 
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
 :  1

 :  2


 :  3

 :  4

 :  5

 :  6


 7

 


 9  8

 11  10

 :  12

 13

 :  14


 :  15

 :  16

 Transgression   17

 .    Donation  18

 :  . 
 19

 :  20
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